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cqm scence- Equitable defence- Action to enforce legal right- Need to establish that it 
would be dishonest· or unconscionable for plaintiff to seek to enforce right - Delay on part of 
plaintiff because of doubt whether defendant's acts constituting infringement of plaintiff's 
legal right - Restrictive covenant affecting land - Activities constituting breach of covenant 
starting on small scale and gradually increasing- Amusement arcade- Covenant prohibiting 
use of land as an amusement arcade- Defendant installing amusement machines for children 

c and over period of two years adding considerable number of machines including gaming 
machines- Plaintiff having full knowledge of defendant's activities but at first uncertain 
whether constituting 'amusement arcade' - Action for injunction after two years - Whether 
dishonest or unconscionable on part of plaintiff to seek to enforce covenant - Whether defendant 
having established defence of acquiescence. 

d Injunction- Discretion- Acquiescence by plaintiff in activities constituting breach of plaintiff's 
rights- Restrictive covenant affecting land- Plaintiff initially uncertain whether activities of 
defendant constituting breach of covenant·_ Defendant's activities gradually increasing so as to 
constitute clear breach of covenant- Plaintiff' sfailure to protest at early date giving defendant 
false sense of security- Defendant continuing to expand activities and to invest large sums of 
money - Whether appropriate case for grant of iryunction. 

f 

Restrictive covenant affecting land - Construction of covenant - Amusement arcade -
Covenant prohibiting use of land as an amusement arcade~ Coin"operated amusement 
machines for children installed on land - Whether an 'amusement arcade' - ·Whether amuse
ment arcade limited to premi.ses containing gaming machines - Whether age of patrons 
relevant. 

In 1967 the vendors conveyed to the defendant a plot of land consisting of an open 
yard and a small teahouse. The conveyance contained a covenant, binding on the 
defendant, prohibiting the land or any part of it from being used as an 'amusement 
arcade'. On the following day the vendors conveyed to the plaintiffs all the other 
properties which they owned in the near neighbourhood, including an amusement 

g; arcade which the covenant in the first conveyance was intended to benefit. The 
benefit of the covenant entered into by the defendant was specifically assigned to' the 
plaintiffs in the second conveyance. No notice of the assignment, however, was given 
by the plaintiffs to the defendant. After acquiring the plot of land, the defendant 
began to develop it by installing amusement machines. First of all some children's 
amusement machines were installed in·the yard and in 1971 a considerable number of 

b,, such machines were added. By 1972 the teahouse was replaced by a more substantial 
caf~ and a ' lean-to' was erected facing the road. In both the lean-to and the yard a 
large number of children's amusement machines were installed. The plaintiffs were 
ftequehtvisitors to the plot but did not complain of the defendant's activities because 
vhey were not certain whether those activities constituted an amusement arcade. In 
197~ the defendant obtained a gaming licence and introduced some gaming machines. 
I• I97J:the defendants added a considerable number of gaming machines and, follow
ing that, the plaintiffs gave to the defendant notice of the assignment to them of the 
benefit of the covenant and threatened to bring proceedings unless he ceased using 
the plot as an amusement arcade. The defendant did not do so and the plaintiffs 
hr!J)ught.tn action for an injunction but did not seek interlocutory relief. Accordingly 

. the defendant continued to carry on the business and to build up the goodwill. At the 
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trial in 1976 the judge found that the activities of the defendant on the premises 
constituted an amusement arcade and that there had been a breach of the covenant -a 
from 1971. He held, however, that since the plaintiffs bad been aware of and had 
acquiesced in the defendant's activities from 1"971 until 1973 it would be ineql!itable 
to enforce the covenant against the defendant and he dismissed the plaintiffs' claim. 

Held- (i) In determining whether a plaintiff should be deprived of his right to 
succeed in an action on the ground of acquiescence, the real test was whether on the b 
facts of the particular case the situation had become such that it would be dishonest 
or unconscionable for the plaintiff to continue to seek to enforce it. The plaintiffs 
were not acting dishonestly or unconscionably in seeking to enforce their rights under 
the covenant since their failure to sue at an earlier date was a result of their doubts 
as to what were their true rights. Accordingly there had not been a sufficient 
acquiescence to bar them from all remedy in respect of the covenant or to deprive C 
them of any continuing cause of action (seep 131 a ro d, p 132 g h and p 133 g, post); 
dicrum of Evershed MR in Electrolux Ltd v Electrix Ltd (1954) 71 RPC at 33 applied; 
dicrum of Fry 1 in Willmott v Barber (188o) 15 Ch D at 105, 1o6 explained. 

(ii) It would not be proper to grant an injunction, however, because the defendant 
had been lulled into a false sense of security by the fact that the plaintiffs had failed 
to protest earlier about his activities, or to apply for interlocutory relief when the d 
action was commenced, and the defendant, who had invested quite considerable 
sums of money in the installation of various kinds of amusement and gaming machines, 
had continued his business on the plot, thereby building up goodwill. The proper 
course would be to award damages in lieu of an injunction. Accordingly, the case 
would be remitted to the Chancery Division for an enquiry as to damages and the 
appeal allowed to that extent (see p 131 e tog and ·p 133 a and f to h, post). e 

Per Goff L1. It may be easier to establish a case of acquiescence where the right 
which it is sought to enforce is equitable only (seep 132 d, post) ; dictum of Farwell 1 
in Osborne v Bradley [1903] 2 Ch at 451 applied. 

Semble. An amusement arcade is a building with free access to the public and 
containing coin-operated amusement machines; it is immaterial that the machines 
are not gaming machines and. are designed for use by very small children (see p 127 d 
to f, post). 

Notes 
For the equitable defence of acquiescence, see 16 Halsbury's Laws (4th Edn) paras 
1473. 1474· 

For acquiescence as a defence to an action for breach of a restrictive covenant 
affecting land, see ibid, para 136o, and for cases on the subject, see 40 Digest (Repl) 
363, 291D-291J. 

For perpetual restrictive injunctions, see 21 Halsbury's Laws (3rd Edn) 352-361, 
paras 739-756, and for cases on the subject, see 28(2) Digest (Reissue) 987-993, 211-246. 
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Appeal 
c This was an appeal by the plaintiffs, William Joseph Shaw and John Shaw, against the 

deci_sion of Blackett-Ord V-C sitting as an additional judge of the Chancery Division 
in Manchester on 13th February 1976, dismissing the plaintiffs' claim for an injunction 
against the defendant, Herbert William Applegate.· The facts are set out in the 
judgment ofBuckley LJ. 

d T L G Cullen for the plaintiffs. 
George Newsom QC and Ashraf Khan for the_defendant. 

BUCKLEY LJ. This is an appeal from a judgment of Blackett-Ord V-C, sitting in 
_Manchester, on 13th February 1976. He then dismissed the plaintiffs' claim to an 

e injunction to restrain the defendant from using a certain building at Withernsea in 
Yorkshire as an amusement arcade. The covenant on which the plaintiffs sue is a 
covenant contained in a conveyance dated roth November 1967 and made between a 
company called Service Machine Co Ltd of the one part and the defendant of the 
other part. Under that conveyance there was conveyed to the defendant on sale a 
piece of land containing 559 square yards or thereabouts situate on the north side of 

f Seaside Road, Withernsea, iri the East Riding. By cl 3 of the conveyance the defendant 
covenanted with the vendor so as to bind the land conveyed into whosesoever hands 
it should come, but not so as to render him or his successors liable for breaches after 
he should have ceased to be the owner of the property, not to build or permit to be 
built an amusement arcade on the said property or any part thereof or use or permit 
to be used any part of the said property for the game of bingo. 

g Blackett-Ord V-C pointed out that it was really impossible to predicate of a building, 
just from its physical characteristics, that it was an amusement arcade and he treated 
the covenant as being a covenant restrictive of the use of any building on the property, 
and it is corilmon ground in this court that that is a proper approach to· the covenant. 

The vendors owned, in addition to the property conveyed by that conveyance to 
the defendant, other properties in this area of Withernsea, in particular a plot of land 

h in Memorial Avenue, which is a street which leads out of Seaside Road, on which they 
ca~ried on an ;1musement arcade business under the name of 'Pastimes'. They also 
owned other properties in the near neighbourhood in Seaside Road and in Queen 
Street. I $hould say that the conveyance to the defendant contained no words annexing 
the benefit of that covenant to any other property of the vendors, and nothing indi
cating·what land, if any, the covenant was intended to benefit. But, as I have said, the 

, j vemdo11 company was running an amusement arcade business on the plot of land in 
Memarial Avenue, and it has not really been disputed before us that this was a 
covenant which was intended for the benefit of that plot of land. 

On. the following day, rith November, Service Machine Co Ltd conveyed to the 
plaintiffs the plot of land in Memorial Avenue, three houses in Seaside Road and 
properties which are referred to as 157, 157a, 157b and 159 Queen Street, that is to 
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say all the properties in the neighbourhood which I have mentioned earlier which 
they had retained at the time of the conveyance to the defendant:· By that conveyance 
the vendors assigned to the plaintiffs the benefit of the covenant entered into by the 
defendant in the conveyance of the day before. 

No notice of that assignment was given by the plaintiffs to the defendant until 13th 
April 1973, when by a letter before action they wrote giving notice to the defendant 
that the vendors had assigned the benefit of the covenant in the conveyance of Pas
times and the other properties, .and by that letter they threatened that unless the 
defendant should cease to use the property which he had acquired as an amusement 
arcade within seven days, they would commence proceedings. 

When the defendant acquired the property in Seaside Road it consisted of an open 
space, or yard, having on it a wooden tearoom of some sort occupying a comparatively 
small part of it, and in the yard the defendant at first installed certain children's 
amusement machines, or equipments, such as a toy train ride and some coin-operated 
go-karts, a tug boat, a flying saucer, and so on. In the teahouse there was one fruit 
machine, but nothing turned on that for it is not suggested that the rea hut, or the 
cafe which, it will shortly emerge, succeeded it, has ever formed part of any amusement 
arcade. 

I should say that Withernsea is a small seaside town and has a short summer 
season. On the evidence of the defendant, he opened his entertainment activities on 
his site to the public for a short time at Easter, and then for limited hours in the day 
until-the summer, and then for about two months through the summertime it was 
open to the public all day. 

Between the 1969 season and the 1970 season, that is to say; in the autumn of 1969 
and the early months of 1970, the defendant took away the teahouse standing on his 
property and he built a rather more substantial cafe at that end of the open space, 
with a kitchen behind it, and-along the side of the open space which is parallel with 
Seaside Road and furthest from the road, he erected what has been described as a 
'lean-to' which, as I understand it, is a building open on its side which faces towards 
Seaside Road and enclosed on the other three sides. Somewhat later, he installed 
folding doors on the side of that building facing Seaside Road, but the evidence 
indicates that when the establishment is open to the public, those doors are folded 
back and the lean-to is open all along that side of it which faces the road. 

In 1970, following those alterations, he installed two pin tables, a juke box, two or 
three coin-operated rides, four coin-operated go-karts and a flying saucer in the lean-to, 
and out in the open, on the-open space in front of the lean-to, he had other childish 
amusements, something called an octopus, a Peter Pan train, a ferris wheel, a mini 
speedway and a tug boat. At this stage there were two fruit machines in the cafe but, 
again, that does not affect the question whether or not the lean-to was an amusement 
arcade. 

a 
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d 
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f 
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In 1971, for the 1971 season, the defendant got rid of the flying saucer from the 
lean-to but he installed seven new slot machines and up to about 14 additional slot 
machines and three coin-operated rides, t4at is to say, mechanical devices-on which h 
a child can sit and whiCh would move about when a coin was introduced. None of 
those devices was -in any sense -a gaming device. They were purely amusement 
machines. Outside in the open the defendant installed the flying saucer which had 
been removed from the lean-to, in addition to his previous stock of entertainments 
out in the open. The position inside the cafe remained as it -was. 

In 1972 the defendant obtained a gaming licence. That was necessary because he j 
proposed to introduce to the lean-to some fruit machines. Those were the first 
machines installed in the lean-to which were of a ki!ld from which you could recover 
a prize greater than the value of the coin inserted. into the machine. He also intro
duced to the lean-to seven or eight ad<jltional entertainment machines. The position 
out in the open part of the property remained as it ·was, and the position in the cafe 
remained as it was. 

C/J 

l 
. i) gar 

bef 
intJ 
pla 
dar 
C-OV 

b arc 
}I 

titll 
fer1 
tot 

1 
c hav 

tha 
or 1 
tiOI 

'I 
stn 

d is a 
rna· 
tha 
onl 
wh; 
plai 

e jud 
he . 
wrc 
arc; 
He 
W01 

f pre 
c 

the1 
pos: 
at a 
lea~ 

g oq 
wh 
rna 
rec· 
me 
pat 

h car 
thi 
est 

on 
ch 

i th 
fu 
a~ 
ar 
in 
VI 



~II ER 

which 
·eyance a 
by the 

til 13th 
~endant 

of Pas-
less the b 
.sement 

mopen 
ratively 
tildren's c 
,perated 
me fruit 
t, or the 
1sement 

surm, ___ / d 
vities on 
t the day 
o.e it was 

n of 1969 
ng on his 
en space, 
tllel with 
ibed as a 
; towards 
installed 
evidence 

. refolded 

,x, two or 
1e lean-to, 
:r childish 

e 

f 

el, ini g 
e cal"'---'J t, 
nusement 

·from the 
.tional· slot 
:.on which h 
I. None of 
musement 
which had 
rtainments 

because he 
~e the first 
uld recover 
: also intro
'he position 
t in the cafe 

CA Shaw v Applegate (Buckley LJ) 127 

In 1973 the defendant added nine new slot machines, I think one of which was a 
a gaffiing machine, and seven more fruit rriathines. The position outside remained as 

before, and the position in the cafe continued as it had been. It was evidently the 
introduction of a cons~derable number of ~aming machines which stimulated the 
plaihtiffs into taking the steps t~at they did to protect against the use that the defen
dar1t was making of the property and to assert that he was committing a breach of the 
covenant in his conveyance not to use the property for the purposes of an amusement 

b arcade. 
In about June 1973 the plaintiffs incorporated a company which they called 'Pas

times (Withernsea) Ltd', in which they were the sole shareholders and they trans
ferred their busirtess at Pastimes, which was the business of an amusement arcade, 
to the comparty but they did not convey the land of Pastimes to the company. 

The writ in. the action was issued on 14th August 1973. It claimed the injunction I 
c have mentioned, damages, further or 'other relief, and costs. The plaintiffs contend 

that in fact and in law there was no breach of the defendant's covenant until 1973, 
or no breach known to them at any rate. They say that in order to avoid any sugges
tion of acquiescence on their part by delay in instituting proceedings at an earlier date. 

The learned judge, in his judgment, came to the conclusion that on the true con
struction of the covenant, an amusement arcade, for the purposes of the covenant, 

d is a building with free access to the public and containing coin-in-the-slot amusement 
machines, irrespective of whether they are gaming machines or not, but he thought 
that the description 'amusement arcade' excluded a place of entertainment which was 
only for very small children. There was some evidence bearing on this question of 
what is an amusemertt arcade. [His Lordship then considered the evidence of the 
plaintiffs and an independent witness, and continued:] On that evidence the learned 

·e judge reached the conclusion which I have referred to, and for my part I think that 
he had plenty of material on which to form that view. I would not think he was 
wrong in doing so. I think the learned judge was justified in treating an amusement 
arcade as .not requiring gaming m achines, or dependent on the age of the patrons. 
He said that he thought it did not include very small children. I am not sure that I 
would even have added that qualification but it ·does not make arty difference to the 

· f present case . 
· On that footing, if that is the proper construction of the covenant, it is clear that 
there was a breach of this covenant by the defendants, at any rate from the year 1971, 
possibly ftdm the year 1970, but the earlier date has not been pressed. It is said that 
at ariy rate·in 1971 there was an amusement arcade business being carried on in the 
lean-to. That that was so would not seem to have been realised by the second plaintiff, 

g or· perhaps· by the defendant, who seems to have thought that he was entitled to do 
what: he was doing, at any rate down to the time when he introduced the gaming 
ma&ines:'·'But it would seem from the first plaintiff's evidence that he would have 
tecognised what was going on in the lean-to as constituting the business of an amuse
pienr arcade, unless his evidence is to be taken to import that he thought· that the 
pattoris of an amusement arcade must be at least teenagers in age, but I have taken 

h· carc(t;o pointout; as I went through his evidence, that his evidence really is not, I 
thjnki 'very satisfactory on that point. I would not myself regard his evidence as 
e~tablishing that point. 
,. :The learned judge made a finding with regard to the state of the plaintiffs' minds 
ori: the fi~al page of the transcti pt of this judgment. He first of all came to the con-

_ ·· ~~~on t~at the ~econd plaintiff, who lived in Withernsea and was engaged in running 
· ·.'J trre plaintiffs' -business at Pastimes until September 1972, during that period was 

· fully awate'of what was going on in the defendant's establishment, bur the evidence 
:_9o~t~.~e first plaintiff's knowledge was not so dear, for he did not live at Wirhernsea 
~nd ~~-was · then living at Goole but he visited Withernsea at relatively frequent 
nttervals, and·t~e learned judge evidently came to the conclusion that he also knew 
what was going on in the defendant's establishment, although he was not constantly 
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in and out of the place in the way that the second plaintiff was. The learned judge 
~d: a 

' ... I find on the balance of probability, that [the second plaintiff] (like perhaps 
everybody else in Withernsea) knew perfectly well what was going on on the 
site during 1971 and 1972. When [the first plaintiff] was questioned about his 
knowledge of what went on he was evasive but I took the view that he had a 
pretty good idea. Anyway as they are joint plaintiffs I think it does not much 
matter. I find that they both had notice, for the purposes of the case, of the use b 
of the lean-to on the site as an amusement arcade from early 1971 and no objection 
was raised until [the first plaintiff] had taken over the business in the spring of 
1973.' 

The explanation of those last words is that in about September 1972 the second 
plaintiff went to live, I think, in Scarborough. and the first plaintiff moved from Goole c 
to Withernsea and took over the management of the Pastimes arcade. 

Counsel for the plaintiffs does not seek to disturb that finding, except that he 
emphasises that on the evidence the plaintiffs, although they knew what was going on, 
did not recognise it as being a breach of the covenant. He said, moreover, that the 
defendant himself did not recognise that he was committing a breach of the covenant. 
I do not feel able to take that view of the first plaintiff's evidence, for on his evidence, d 
in my judgment, his view of what was an amusement arcade was that it was a place 
where there were .amusement machines whether they included gaming machines or 
not, and a.s I have indicated, I do not think that he effectively qualified that view by 
saying that any amusement arcade was only such if it was patronised .by. teenagers or 
adults. In any event, I can see no evidence to show that the defendant's estabHshment 
was not patronised by teenagers, and admittedly some of the machines were intro
duced to entertain adults who were accompanying the children who were enjoying 
the rides and the other more childish entertainments which were provided. The 
evidence seems to me to establish, on the learned judge's finding, that the first 
plaintiff should be regarded as having knowledge of the fact that the activities carried 

e 

on by the defendant on his property were such as could properly be described as an 
amusement arcade, from the beginning of the 1971 season onwards. The two plaintiffs 
being partners and brothers the learned judge was, I think, quite right in saying in 
effect that each was affected by the notice and knowledge of the other. In these 
circumstances, it seems to me that the right way to approach the case is on the footing 
that it was known to the plaintiffs from 1971 that this business was being conducted 
as an amusement arcade. 

The plaintiffs are now legal assignees of the benefit of the covenant under the Law 
of Property Act 1925, s 136, as from the date when the letter was written in April 
1973. Down to that date they were equitable assignees only. Counsel for the plaintiffs 
has submitted that they are seeking to enforce a negative stipulation and that .they 
stand in the same position as if they were the original covenan tees, being legal assignees 
of the chose in action, and that under the doctrine enunciated in Doherty v Allman1 

the court will not exercise a free discretion of its own in such a case and will enforce 
compliance with the negative stipulation by the grant of an injunction. But that 
principle must, I think, be applied in the light of the surrounding circumstances in 
each case and, if there has been a sufficient degree of acquie~cenctt by the covenantee, 
or successor in title of the original covenantee, to disentitle him to enforce the covenant, 
of course the court would not grant relief. The first question for consideration in the 
present case is, perhaps, whether in this .case there was a sufficient degree of acquies
cence on the part of the plaintiffs to bar them from-relief by way of injunction or from 
relief in any form. 

The period with which we are conc~ned is the period from 1971 to the issue of the 

I (1878) 3 App Cas 709 
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writ in August 1973; that would mean, in effect, a period covering three summer 
a seasons of the defendant's business. I hav~lready indicated the circumstances which 

operated during that· time. The parties seem to have been really confused in their 
own minds as to whethe_r what was being done was in law a breach of the covenant. 
They knew all the relevant facts . and had they been as well advised as they will be 
after we have delivered judgment today, they would have known that there was a 
breach of the covenant. But it is clear that the parties were not clear in their minds 

b · whether there had been a breach of the covenant; and, moreover, in the earlier 
years it is probably true lo say that the plaintiffs were not particularly upset by what 
the defendant was doing because his activities probably did not compete very strongly 
with their own aC£ivities. 

We have been referred to two cases in which acquiescence by a covenantee or 
somebody entitled to enforce a negative covenant, where the breaches have been of 

c an insignificant character, have been held not thereby to have been debarred from 
later seeking to enforce the covenant when more serious breaches occurred. The 
earlier of those two cases is Richards v Revitt1, where . there was a covenant 'that no 
tavern, beerhouse, or place licensed for the sale of any liquors be opened or con
ducted, nor the business of a licensed victualler be carried on' on the property. The 
property had been let to a tenant and the tenant had from 1869 held licences to sell 

d wines and spirits, but Fry], before whom the case came, held that the plaintiff was 
not fixed with the knowledge that from 1870 the defendant had been selling any 
foreign wines; he only knew that the defendant was selling British wines. The learned 
judge said in his judgment2 : 

e 

'That breach of the covenant was only in respect of a small class of goods, but 
_ the present breach is wider, and extends to much more important classes of 

goods-wines, spirits, ale, and porter. The fact that the Plaintiff did not interfere 
. to -prevent a small and limited breach does not conclude him for all time in 

respect of a wider and more important breach.' 

l suspect that in 1877 the sale of British wines would not have been a serious matter· to 
a licensed victualler. British wines were then probably of no real significance, and l 

f think that this case may be explained on the basis that Fry J regarded the earlier 
breaches as being really de minimis. 

The other case to which we have been referred is Osborne v Bradley3• There, land 
Wa$: sold (?y a vendor to a purchaser subject to a covenant that the houses erected 
thereon shQuld be used as private-residences only. It seems that at a later stage, the 
owner of one of the houses had built a stable at the back with a warehouse over it, and 

g also· one. of the houses had been used by an estate agent who put up a board some
where. on the property, and no complaint had been made in regard to those matters 
by the person entitled to the benefit of the covenant. But subsequently it was sought 
to alter two of the houses into shops and Farwell] said that the earlier breaches were 
n;llnor breaches and did not debar the plaintiff from the right to sue on the more 
serious breach of converting the houses into shops. In that case, the conversion of the 

h houses into shops was clearly quite a distinct cause of action from any cause of action 
which would have arisen out of the building of the stable with the warehouse over ir, 
0r from the putting up of an estate agent's board on some parr of one of the houses. _ 
I _think t~at that case is distinguishable on its·facts from the present case where we are 
concerned with a breach, which must be a continuing breach, of a single indivisible 
covenant not to use the property for the purposes of an amusement arcade, and a 

i breach·which on the learned judge's view, which I have accepted, started in the year 
1971. We are here concerned with the inaction of the plaintiffs in the face of that 

I (1877) 7 Ch D 224 

. 2 7 Ch D 224 at 226 
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continuing breach, whereas in Osborne v Bradley1 the court was concerned with the 
failure of the party entitled to the benefit of the covenant to take action on indepen
dent and separate breaches distinct from the breach on which eventually he chose to 
sue. 

We have been referred to what was said by Fry J in Willmott v Barber2 : 

'It requires very strong evidence to induce the Court to deprive a man of his 
legal right ,when he has expre.ssly stipulated that he shall be bound only by a 
written document. It has been said that the acquiescence which will deprive 
a man of his legal rights must amount to fraud,, and in my view that is an abbre
viated statement of a very true proposition. A man is not to be deprived of his 
legal rights unless he has acted in such a way as would make it fraudulent for 
him to set up those rights. What, then, are the elements or requisjtes necessary 
to constitute fraud of that description? In the first place the plaintiff must have 
made a mistake as to his legal rights. Secondly, the plaintiff must have expended 
some money or must have done some act (not necessarily upon the defendant's 
land) on .the faith of his mistaken belief. Thirdly, the defendant, the possesser of 
the legal right, must know of the existence of his own tight which is inconsistent 
with the right dai~ed by the plaintiff. If he does not know of it he is in the same 
position ali the plaintiff, and the doctrine of acquiescence is founded upon conduct 
with a knowledge of your legal rights. Fourthly, the defendant, the possesser of 
the legal right, must know of the plaintiff's ini.staken belief of his rights. If he 
does not, there is nothing which calls upon him to assert his own rights. Lastly, 
the defendant, the possesser of the legal right, must have encouraged the plaintiff 
in his expenditure of money or in the other acts which he has done, either directly 
or by abstaining from asserting his legal right. Where all these elements exist, 
there is fraud of such a nature as will entitle the Court ro restrain the possessor of 
the legal right from exercising it, but, in my judgment, nothing short of this will 
do.' 

I pause to say that that passage must' be read in the light of the fact that in that case 
it was the defendant who·was seeking to assert a legal right and the plaintiff who was 
seeking to escape from it, so th.at the de§cri_P.tion of the parties has got the opposite 
way round to the way in which one wou.ld. expect to find them described. 

As I understand that passage, what the learned judge is there saying is that where a 
man has got a ~egal right, as the plaintiffs have in the present case, being legal assignees 
o{ the benefit of the covenant binding the defendant; acquiescence on their part will 
not deprive them of that legal right unless it is of such a nature and in such circum-
stances that it would really be dishonest or unconscionable of the plaintiffs to set up 
that right after what has occurred. Whether in order to reach thar'stage of affairs it is 
really necessary to comply strictly with all five tests there set out by Fry J may, i 
think, still be open to doubt, although no doubt if all those five tests were satisfied 
there would be shown to be a state of affairs in which it would be dishonest or 
unconscionable for the owner of the right to insist on it. 

In Electrolux Ltd v Electrix Ltd3 Evershed MR said: 

'I confess that I have found some difficulty-or should find some difficulty if it 
were necessary to make up my mind and express a view whether all five requisites 
which Fry, J., stated in the case of Willmott v. Barber4 ·must be present in every 
case in which it is said that the plaintiff will be deprived of his right to succeed 
in an action on the ground of acquiescence. All cases (and this is a trite but useful 
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observation to repeat) must be read in the light of the facts of the particular 
a cases.' 

So I do not, as at present aqYised, think it is clear tha~ it is essential to find all the 
five tests set out by Fry J -literally applicable and satisfied in any particular case. The 
real test, as I say, I think must be whether on the facts of the particular case the situa
tion has become such that it would be dishonest, or unconscionable,. for the plaintiff, 
or for the person ~aving the right sought to be enforced, to continue to seek to enforce 

b it. 
In the present case, having regard to the doubtful state of mind of the parties during 

the period from the spring of 1971 to August 1973, I do not think that one could teach 
the conclusion that in this case the plaintiffs would be acting dishonestly, or un
conscionably, in seeking to enforce their rights under the contract because of their 
failure to sue at an earlier date. After all, it should not, I think, be the policy of the 

C courts to push people into litigation until they are really sure that they have got a 
genuine complaint and have got a case in which they are likely to be able to succeed, 
and acquiescence at a time when the parries are in doubt as to what their true rights 
are could, it seems to me, seldom satisfy the tests I have been discussing. Accordingly, 
in my judgment, there is not here sufficient acquiescence to bar the plaintiffs from 
all remedy in respect of this covenant, or to deprive them of any continuing cause of 

d action. 
But that is not, I think, the end of the matter for we then have-to proceed to con

sider whether, in the circumstances of the case, it is a proper case for an injunction or 
whether we ought not, under Lord Cairns's Act1, to award damages in lieu of an 
injunction. Undoubtedly, the position is, I think, that the defendant was to some 
extent lulled into a false sense of security by the fact that the plaintiffs did not protest 

e earlier than they did at the course of action he was pursuing; moreover, when the 
action was launched no application was made for interlocutory relief, and the defen
dant has continued to conduct his business on this land in the way indicated and has 
continued to build up the goodwill of that business, and it is clear that he has invested 
quite considerable sums of money in the installation of various kinds of amusement 
~nd gaming machines, It is now 19_77, almost six years since_ he first began to operate 
this, pr<;>perry as an amusement arcade, and I think that it wvuld be extremely hard 
after that length of time to restrain him by injunction from continuing to carry on 
,tl:is business, and if we were to grant the injunction sought it would involve his 
feaswg to use the lean-to for the purposes for which he has been using it, it would 
j}tVolve his dismantling a large number of fairly valuable machines and it is common 
ground that there is no other space, on this property at any rate, where the defendant 
eo~ld. mak~ use of them. So it would, to a certain extent, operate in a mandatory 
f~shion and probably subject the defendant to considerable loss. 

f 

g 

:. , In thes_e ci(cumstances, I think that the appropriate remedy in this case is nor an 
Ji;ljunction _but damages. No attempt was m ade when the matter was before the 
.fea~ed judge to adduce evidence on which any quantification of damages could be 
arrived at, and so if Goff and Shaw LJJ agree with my view, the matter will have to 

h gq bac,k to the Chancery Division for an enquiry as to damages, which will no doubt 
-be conducted by a master. 
._;, 'I;'he l~arried judge took the view that the damage here was really impossible to 
ilS,.S~~. C!n~ he dismissed the action out of hand on the ground that, first of all, the 
plaintiffs had lost their right by acquiescence, and that in any case damages, if awarded, 
would be incapable of assessment. With deference to the learned judge, I think he 

.j. was wrong on the first point. Whether he is right on the second point is not a matter 
on which I think we can reach a conclusion in the state of the evidence. I would allow 
_rhe a~peal to this extent, that I would enter judgment for the plaintiffs for dam~ges 
and dtrect an enquiry as to damages to be conducted in the Chancery Division. 

1 Chancery Amendment Act 1858 
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or other supervening circumstances. In 'my judgment, we have here a number of 
a circumstances which make this a case in which that dictum does not compel us to 

grant what is, after all,, a discretionary remitly, and unless so compelled I would hold 
that tbis is not a case in which relief by injunction should be granted. In the first 
place, the plaintiffs are not seeking, as they were in Osborne v Bradley1, to restrain 
a particular breach, nor can they do ·so·. This is one indivisable covenant, in effect, 
not to carry on an amusement arcade and it is that which must be restrained, if 

b anything. Indeed, that is what they expressly want. I refer to the evidence in the 
cross-examination of the second plaintiff, when he was asked: 

c 

'Q Why shouldn't he use it for amusement machines if he took out the fruit 
machines? Why should he not use it for amusement machines if he took out the 
gaming machines? A Well, all we want is for it to revert back ro how it was when 
it was sold; that is all we want.' 

Secondly, they watched it progress far beyond what it was originally and took no 
steps to prevent it. Thirdly, although they may not have thought it mattered all 
that much before 1973, and were prepared to condone it, there was in fact, ·on the 
true construction of the covenant, a substantial breach from 1971 onwards. Fourthly, 
the first plaintiff must, I think on the evidence, have appreciated, or had grave 

d suspicions, that this was a breach of the covenant, because he did not share the view that 
an amuse~ent arcade necessarily required gaming machines. In the fifth place, five 
fruit macbines were actually introduced in 1972, and Blackett-Ord V-C found, and 
I quote from the judgment: '[The second plaintiff] knew perfectly well what was 
going on on the site during 1971 and 1972.' Sixthly, they did not apply for an inter
locutory injunction and, in the meantime, over a period of six or seven years the 

e defendant has spent considerable sums of money, built up goodwill and acquired 
valuable machines which will have to be sold or at least removed. I would distinguish 
Richards v Revitt2 where the breach which had been condoned was obviously 
insignificant in character. 

In my judgment, therefore, we should refuse an injunction and grant damages 
under Lord Cairns's Act3 . There are, or may be, cases where it is clear that damage 

f can only be nominal and in such cases it may be right, as Blackett-Ord V-C did in this 
case, to dismiss the action altogether. But, in my judgmenr, it was not right to apply 
that principle to this case. It is impossible without an enquiry to say whether or not 
the damage can be quantified and whether or not it will prove to be substantial. I 
agree, :therefore, that the right course in tbis case is to withhold an injunction and to 
direct an enquiry as to damages. 

g 

SHAW LJ. I agree also that this appeal should be allowed to the extent which has 
just been indicated by Buckley and .Goff LJJ and I would make an order accordingly. 

· .Appeal allowed; judgment for the plaintiffs for damages in lieu of an injunction; case re
h Jrlitt'ed 'to the Chancery Division for an enquiry as to da'l'!tages. 

i 
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M~ Wo!ff & Co, Hull (for the defendant). 

J H Fazan Esq Barrister. 
' > 

I (1903) 2 Ch 446, [1900-3] AllER Rep 541 
l~ ·(1877) 7 Ch D 224 · 
:i· Chancery Amendmemt Act 1858 

. . ' { ~ 


